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 IN THE COURT OF ASSTT. SESSIONS JUDGE ::::::::::NALBARI 
 

 

Present :        Himakshi Thakuria Buragohain.           

   Asstt. Sessions Judge,  

            Nalbari. 

 

   SESSIONS CASE NO : 117/17 

 

       U/S 366(A)  IPC                  

 

   STATE OF ASSAM      

 

              - VS - 

 

               Md. Ajmal Hussain 

          ……..... Accused person. 

       

 

Committed by learned Addl. CJM Nalbari, vide order dated 

13/07/2017 in connection with G.R. Case No. : 1445/16 

 

 

APPEARANCE : 
 

Advocate for the prosecution : Mr. Mrigen Das, Learned Addl. PP. 

Advocate for the defence          :  T. Ahmed, Ld. Advocate. 

 

Date of Evidence   : 9/08/2017, 24/8/2017, 24/10/2017, 

      27/11/2017, 7/12/2017, 16/03/2018. 

Date of   Argument                    : 06/04/2018 

Date of Judgment   : 10/04/2018 
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                                  J   U   D   G   M   E   N   T 
 

 

1. The prosecution case in brief is that on 18/9/2016 at    

4-30 AM  the daughter of the informant Syeda Banti Ahmed, aged 

about 15 years 9 month was taken away by accused Md. Ajmal Ali 

from the house of the informant. Though the informant informed 

about the incident at Belsor PS, later the informant came to know 

that she was taken away by the accused.  Hence, this case.  

2.  On receipt of the ejahar police registered a case as 

Belsor PS Case No. 196/16 u/s 366(A) IPC and started 

investigation. After completion of investigation the I/O submitted 

charge sheet against the accused 366(A) IPC. Since the offence u/s 

366(A) IPC is exclusively triable by the court of Sessions, the 

learned Addl. Chief Judicial Magistrate, Nalbari committed this case 

to the court of Hon'ble Sessions Judge, Nalbari. On receipt of the 

committal paper and GR Case Record Hon'ble Sessions Judge, 

Nalbari started Sessions case against the accused and thereafter 

transferred this case to this court for disposal.  

3.  After hearing the learned counsels for both sides and on 

perusal of the case diary, charge was framed against the accused u/s 

366(A) IPC. The charge so framed was read over and explained to 

the accused to which he pleaded not guilty and claimed to be tried.  

4.  During trial, prosecution side examined as many as 7( 

Seven) witnesses including the informant and the victim to prove 

the charge against the accused. Accused was examined u/s 313 

CrPC.  The statement of defence is recorded in a separate sheets. 
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The defence case was of compete denial and the defence side has 

not adduced any defence evidence.  

  

5.  POINTS FOR DETERMINATION 
 

 

   “Whether the accused on 18/09/2016 at about 4-30 am  

at Vill- Bausiapara  under Belsor PS  induced Sayeda Banti Ahmed 

( a minor girl under the age of 18 years) go to from her house or to 

do any act/ acts with him and that the accused knew it likely that 

she will be forced or seduced with illicit intercourse with him  ?” 

 

          DISCUSSION DECISION AND REASONS THEREFOR: 

 

 

6.  I have heard learned counsel for both the parties and 

gone through the evidences on record. Learned counsel for the 

prosecution has submitted that the victim is a minor girl and this is a 

fit case to convict the accused u/s 366(A) IPC. All the prosecution 

witnesses adduced evidence supporting the prosecution case.  

7.  On the other hand learned defence counsel has 

submitted that prosecution has failed to prove the case. There are 

discrepancies in the evidence adduced before the court and the 

statements of the witnesses recorded u/s 161 CrPC. The 

contradiction in the instant case cannot be treated as a case of 

memory lapse. There are material improvements in the evidence of 

prosecution witnesses before the court which differ from their 

statement given before the Investigating Officer. From the evidence 

no ingredients of offence is made out against the accused.  
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8.  To start with our discussion let us at first go through the 

evidence of PW-1, Shahnur Ali, who is the informant of this case. 

PW-1 stated in his evidence that about one year ago in the early 

morning he found that his daughter was missing from their 

residence. He searched for his daughter and later came to know that 

accused took away his daughter. He went to the residence of the 

accused, but could not find him. For which he suspected that 

accused had taken away his daughter. Thereafter he lodged an 

ejahar. After 3/ 4 days, police informed him that they had rescued 

his daughter from Kokrajhar. Police produced his daughter before 

the court and thereafter his daughter was given in his custody. 

According to PW 1 his daughter told him that on the day of 

occurrence while she went for morning walk, then the accused 

induced her to go with him. She also told him that the accused took 

her to Kokrahar and kept her in the house of his relative and that the 

accused did not allow her to make any contact with her family. PW-

1 stated that at present his daughter is staying with him. According 

to PW-1 at the time of occurrence, the age of his daughter was 15 

years 9 months and was studying in HS 1st year. Extt-1 is the ejahar 

and Extt-1(1) is his signature.  

9.  Let us now come through the evidence of PW-3 Banti 

Ahmed who is the victim in this case. PW-3 stated that about 11 

months ago on the day of occurrence when she went for morning 

walk, the accused came on a motor cycle and asked her to 

accompany him on  a ride. According to PW-3 at first she refused to 

go with him but after that the accused put a handkerchief on her 

mouth as a result of which she became senseless. PW-3 stated that 
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she could not say what happened and where the accused took her. It 

appears that the incident occurred in the morning between 4-30 am  

to 5 am and she regain back her senses at about 7 pm. PW-3 stated 

that when she regained back her senses she saw that she was amidst 

Bengali people and the accused was also present there. When she 

asked the accused where he had brought her, the accused told her 

that she can not return home and have to listen to whatever he says. 

PW-3 alleged that the accused also threatened to sell her. PW-3 

stayed there and did whatever the accused asked her to do. and later 

on she came to know that she was kept at Kokrajhar. After 4/5 days 

the family members of the accused went and brought her from 

Kokrajhar and both she and the accused were handed over to Belsor 

PS. 

8.  Now let us find out what PW 3 has deposed in her 

statement recorded u/s 164 CrPC which is marked as Ext-2. In her 

statement PW-3 deposed that she knew the accused since 4/5 years 

prior to the occurrence and she willfully went with the accused to 

Kokrajhar. In her statement PW-3 also stated that at Kokrajhar, a 

Nikah was solemnised between them but they did not reside there as 

husband and wife. After 4 days both she and the accused returned to 

the police station.  

9.  After going through the examination in chief of PW-3  

and her statement recorded u/s 164 CrPC which is marked as Ext-2 

we find that both the statement of the victim are contradictory. In 

order to find out the truth let us go through  the cross-examination of 

PW-3. 

10.  In her cross-examination PW-3 stated that she went 
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with the accused on 18/9/2016. According to PW-3 when she came 

out from morning walk she was alone and she went towards the 

railway line. PW-3 stated that when she refused to go with the 

accused the accused put a handkerchief on her mouth for which she 

did not get the chance to call any person staying in the neighbour 

hood. PW-3 also could not say the manner in which the accused 

took her from that place to Kokrajhar. It is already revealed from her 

examination in chief that the accused came in a motor cycle. From 

Nalbari to Kokrajhar the distance is about 160 KM. It is not possible 

for the accused to take away the victim on his motor cycle from 

Nalbari to Kokrajhar  while she was unconscious. The accused also 

would not have the courage to take away victim girl in a public 

vehicle or a train from Nalbari to Kokrajhar while the victim was 

unconscious.  The victim could not say in her cross-examination 

how she was taken to Kokrajhar by the accused.  In her cross-

examination she stated that when she regained back her sense in the 

residence of a person she asked the members of that family about 

the incident and then they told her that it was the accused who 

knows everything. PW-3 also stated that she had food in that 

residence and the persons kept her on guard. It also appears that 

about 4 to 5 persons from the family of the accused went to bring 

her back and thereafter she was handed over to police.  

11.  Now in order to find out what she had deposed before 

the police let us go through the cross-examination of PW-7, SI Dilip 

Deka who is the I/O of this case. According to PW-7, PW-3 stated 

before him that about 5 months ago prior to the occurrence one 

person from Rangia came to see her for marriage and thereafter she 
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fled away with the accused but her father brought her back. Her 

father beat her and refused to give her in marriage with the accused 

and that she love the accused for last 5 years. PW-3 also stated 

before PW-7 that on 18/9/2016 she went away with the accused to 

Kokrajahr and when her father lodged the ejahar both she and the 

accused surrendered before the Belsor Police Station on 23/9/2016. 

12.  From the evidence of PW-7, the I/O and the FIR it 

appears that the date of occurrence was on 18/9/2016 and the date of 

lodging the ejahar was 24/9/2016 i.e. on the next day when both the 

victim and the accused surrendered before the police. We find that  

in the ejahar no cause of delay is mentioned. This raises a doubt in 

our mind about genuineness of the prosecution story.  

13.  The doubt in our mind becomes more clear when we go 

through the evidence of PW-4 Majnur Ali and PW-5 Rosan Ali. PW-

4 stated that about 3 months back the victim girl eloped with the 

accused and both of them remained untraced for about 4/5 days. In 

his cross-examination, PW-4 stated that prior to this incident the 

victim girl had earlier fled away with the accused about 5 months 

ago. According to PW-4, the victim girl and the accused had love 

affairs and the victim girl admitted before the villagers that she at 

her own will went away with the accused. However, PW 4 also 

stated that she did not stay with the accused as husband and wife. 

PW-4 also stated that he heard from the villagers that on the 

previous day of the occurrence the father of the victim had made an 

arrangement to get the victim girl married with another boy. Though 

the victim girl expressed her desire to marry the accused but her 

father did not allow as she was a minor. PW-5, Rosan Ali, also 
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stated in his evidence that both the accused and the victim are his 

neighbours and about 1 ½ years ago the informant's daughter fled 

away with the accused for which this case has been filed. In his 

cross-examination PW-5 also stated that the victim and the accused 

had love affairs and earlier on two occasions both of them fled away 

and were caught and brought back. Then  there was a village bichar 

in which the victim girl admitted that she willfully went with the 

accused.  

14.  From the evidence of PW-4 and PW-5 and from the 

cross-examination of PW-7 there is no doubt in believing that both 

the accused and the victim had love affairs and earlier also on two 

occasions the victim had eloped with the accused. Perhaps this may 

be the reasons for which the informant did not lodge any ejahar on 

the day of occurrence till the day of recovery of his daughter. After 

going through the entire facts and circumstances of the case it 

appears that the statements made by the victim before the court 

which is marked as Ext-2 is true. The statement of the victim  in her 

examination in chief that the accused had put a handkerchief on her 

mouth and took her away when she became senseless, the same 

cannot be believed as it is very clear from her cross-examination 

that it is a false and fabricated story. 

15.  Regarding the point whether the accused took away the 

victim for marriage we find the victim stating no where in her 

evidence that the accused had induced her for marriage and that at 

Kokrajhar when she regained back her sense that night she stayed 

with a girl. PW-5 also stated in his cross-examination that before the 

villagers the victim admitted that she went with the accused at her 
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own will but did not stay with the accused as husband and wife. 

Hence, as there was no inducement made by the accused, this 

ingredients of section 366 (A) IPC is not attracted. 

16.  Now in order to discuss the point as to whether the 

victim girl was a minor. We find PW-4 stating in his examination in 

chief that the father of the victim girl told him that she was 17 years 

old at the time of occurrence. In his cross-examination PW-4 also 

stated that on the previous day of occurrence the father of the victim 

girl had made an arrangement to give the victim girl in married with 

another boy. At the same time PW-4 also stated that the victim girl 

expressed her desire to marry the accused but her father did not 

allow as she was a minor. If the victim was a minor for which her 

father did not allow her to get married to the accused then how can 

he arrange her marriage with another boy. Apart form that the PW-6 

doctor Urmi Devi Choudhury also stated in her examination in chief 

that the age of the victim could not be determined as she refused to 

undergo medical examination and also refused to undergo X-Ray. 

The prosecution could not prove that the victim was a minor as well 

as, the other ingredients of section 366(A) IPC. Under the above 

circumstances the accused cannot be held guilty of the offence u/s 

366 (A) IPC. 

              O   R   D   E   R 

 

17.  From the discussion made above, I find that the 

prosecution has miserably failed to prove the offence u/s 366(A) 

IPC against the accused. 

  Hence, accused Md. Ajmal Hussain is found not guilty 
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and is acquitted from the charge of offence u/s 366(A) IPC. 

 The accused person is set free at his liberty forthwith. 

  Bail bond furnished by the accused shall stand canceled 

after period of 6 months.  

  Given under my hand and seal of this court on this the 

10
th
 day of April/2018   

               

                                    Asstt. Sessions Judge, 

                   Nalbari 

 

                                                                                   

Dictated & corrected by me    

  

Asstt. Sessions Judge, Nalbari 

 

 

    A  P  P  E  N  D  I  X 

(A) Prosecution witnesses: 

         PW 1  :  Shahnur  Ali (Informant), 

         PW 2 :   Majib Ali, 

         PW 3 :   Banti Ahmed, 

         PW 4 :   Majnur Ali, 

         PW 5 :   Roshan Ali, 

         PW 6 :   Dr. Urmi Devi Choudhury and 

         PW 7 :   SI Dilip Deka. 

(B) Prosecution exhibited documents :  

 Ext-1     FIR,    

 Ext- 1(1),  signature of PW 1, 

 Ext-2    Statement of victim recorded u/s 164 CrPC, 
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 Ext-2(1) and 2(2) are signatures of victim, 

 Ext-3    Sketch Map, 

 Ext-3(1) Signature of Dilip Deka (PW 7), 

          Ext-4    Charge sheet, 

 Ext-4(1) Signature of PW-7.  

                  

(C)   Defence witnesses                    :  Nil. 

(D)   Defence exhibited document   :  Ext- A to Ext-A 5  Love 

             letters.  

 

 

                                                                       Asstt. Sessions Judge, 

                  Nalbari 

 

 

 


